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Husky International Electronics, Inc. v. Ritz, 136 S. Ct. 1581 (2016) 
Facts 

Husky International Electronics, Inc. sold products to Chrysalis Manufacturing Corp., 
which was 30% owned by Ritz. Chrysalis incurred a debt to Husky of $163,999.38. Be-
tween 2006 and 2007, Ritz drained Chrysalis of assets it could have used to pay its debt to 
creditors like Husky by transferring large sums of Chrysalis’ funds to other entities Ritz 
controlled. In May 2009, Husky filed suit against Ritz, seeking to hold him personally re-
sponsible for Chrysalis’ debt. Husky asserted that Ritz’s intercompany-transfer scheme 
was “actual fraud” for purposes of a Texas law that allows creditors to hold shareholders 
responsible for corporate debt.  
 In December 2009, Ritz filed for Chapter 7 bankruptcy. Husky filed an adversary pro-
ceeding asserting that Ritz was personally liable for Chrysalis’ debt and that the inter-
company-transfer scheme constituted “actual fraud” for purposes of § 523(a)(2)(A). The 
district court held that Ritz was personally liable for Chrysalis’ debt under the Texas law, 
but found that the debt was not “obtained by . . . actual fraud” for purposes of 
§ 523(a)(2)(A). The Fifth Circuit did not address whether Ritz was responsible for Chrys-
alis’ debt because it affirmed the district court’s ruling that Ritz did not commit “actual 
fraud” for purposes of § 523(a)(2)(A). It concluded that a debt could be “obtained by . . . 
actual fraud” only if the debtor’s fraud involved a false representation to a creditor. This 
holding deepened a circuit split, so the Supreme Court granted certiorari.  

Issue 

Does “actual fraud” under § 523(a)(2) encompass fraudulent conveyance schemes—even 
when those schemes do not involve a false representation?  

Holding 

Yes. The Supreme Court held that “[t]he term ‘actual fraud’ in § 523(a)(2)(A) encom-
passes forms of fraud, like fraudulent conveyance schemes, that can be effected without a 
false representation.” It reasoned that under the common law, “actual fraud” has two 
parts: actual and fraud. “Actual” fraud “denotes any fraud that involves moral turpitude 
or intentional wrong,” and stands in contrast to implied or constructive fraud. “Fraud” is 
difficult to define, but at all relevant times has encompassed transfers of assets that impair 
a creditor’s ability to collect a debt. In the case of fraudulent conveyances, “the fraudulent 
conduct is not in dishonestly inducing a creditor to extend a debt”; it is “in the acts of 
concealment and hindrance.” A false representation is not required. 
 The Supreme Court rejected the argument that its interpretation of § 523(a)(2)(A) 
rendered §§ 523(a)(4) and (a)(6) duplicative. It acknowledged that certain conduct could 
cause some overlap between the provisions, but concluded that meaningful distinctions 
remain. It also rejected the argument that its interpretation of § 523(a)(2)(A) was redun-
dant with § 727(a)(2), as § 727(a)(2) is both broader in scope (preventing discharge of all 
debt) and narrower in timing (limited to conduct during the one year prior to filing). It 
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further rejected the dissent’s argument that money, property, or services could not be 
“obtained by” a fraudulent conveyance, as required by the language of § 523(a)(2)(A). It 
explained that although the situation may be rare, the recipient of a fraudulent convey-
ance could “obtain” assets by his or her participation in the fraud. It declined to read into 
the statute a requirement that a creditor had to have relied on a debtor’s action at the in-
ception of a transaction. The Fifth Circuit was reversed, and the case was remanded. 

Commonwealth of Puerto Rico v. Franklin California Tax-Free Trust,  
136 S. Ct. 1938 (2016) 

Facts 

Puerto Rico owes some $73 billion, a great deal of it through its utilities, which are equiv-
alent to municipalities for bankruptcy purposes. Federal bankruptcy is available to mu-
nicipalities within the fifty states, and it was also available to Puerto Rico from 1933 to 
1984. But in 1984, Congress amended the law to exclude Puerto Rico from using Chapter 
9. Puerto Rico enacted the Puerto Rico Public Corporation Debt Enforcement and Re-
covery Act (“Puerto Rico’s Recovery Act”), which was the commonwealth’s own munici-
pal bankruptcy law. The Act purported to allow Puerto Rico’s public utility corporations 
to restructure their debt. A group of investment funds and utility bondholders sought to 
enjoin the Act. 

Issue 

Does Chapter 9 of the U.S. Bankruptcy Code, which doesn’t apply to Puerto Rico, none-
theless preempt the Puerto Rico statute that created a mechanism for public utilities to re-
structure their debts? 

Holding 

Puerto Rico is a “State” as defined by 11 U.S.C. § 101(52), but is specifically excluded as a 
“State” for purposes of defining who may be a debtor under Chapter 9. The exclusion of 
Puerto Rico is only for the purpose of defining who may be a debtor under Chapter 9; all 
other portions of Chapter 9 apply to Puerto Rico, just as they would to a state that had not 
authorized its municipalities to be debtors under Chapter 9. Furthermore, Chapter 9 in-
cludes an express preemption clause that prevents a state from making its own municipal 
bankruptcy laws. Puerto Rico is bound by the provisions of Chapter 9, and Puerto Rico’s 
Recovery Act is therefore preempted by federal law. 

Discussion 

In the Chapter 9 context, Congress has tailored the federal laws to preserve states’ re-
served powers over their municipalities. The provision of the Bankruptcy Code defining 
who may be a debtor under Chapter 9, which is referred to as the “gateway” provision, 
requires states to authorize their municipalities to seek relief under Chapter 9 before the 
municipality may file a Chapter 9 petition. Federal law preempts state bankruptcy laws 
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that enable insolvent municipalities to restructure their debts over the objections of cred-
itors; it requires municipalities to restructure their debts under Chapter 9 instead.  
 Puerto Rico and its instrumentalities are in the midst of a financial crisis. More than 
$20 billion of Puerto Rico’s climbing debt is shared by three government-owned public 
utilities companies: the Puerto Rico Electric Power Authority, the Puerto Rico Aqueduct 
and Sewer Authority, and the Puerto Rico Highways and Transportation Authority. For 
the fiscal year ending in 2013, these three public utilities operated with a combined deficit 
of $800 million. The Government Development Bank for Puerto Rico—the Common-
wealth’s government-owned bank and fiscal agent—previously provided funding to the 
utilities, but the bank faces its own fiscal crisis. As of fiscal year 2013, it had loaned nearly 
half of its assets to Puerto Rico and its public utilities. 
 Puerto Rico responded to the fiscal crisis by enacting the Puerto Rico Public Corpora-
tion Debt Enforcement and Recovery Act in 2014. This Act enables the public utilities to 
implement a recovery or restructuring plan for their debt. 
 The first question is whether Puerto Rico is a “State” for purposes of the gateway pro-
vision—that is, can Puerto Rico authorize its insolvent municipalities to be a debtor un-
der the Bankruptcy Code? Section 109(c) provides the requirements for an entity to be a 
debtor under Chapter 9. Among the requirements is that the municipality must be spe-
cifically authorized to be a debtor by state law or by a government officer or organization 
empowered by state law to authorize such entity to be a debtor under Chapter 9. 11 
U.S.C. § 109(c)(2). “State” is defined to include the District of Columbia and Puerto Rico, 
“except for the purpose of defining who may be a debtor under Chapter 9 of this title.” 11 
U.S.C. § 101(51).1 The amended definition of “State” excludes Puerto Rico for the single 
purpose of defining who may be a debtor. The Court interpreted this to mean that Con-
gress intended to exclude Puerto Rico from the gateway provision. Puerto Rico is there-
fore not a “State” for purposes of the gateway provision, and as a result, Puerto Rico’s mu-
nicipalities cannot satisfy the Chapter 9 gateway provision until Congress intervenes. The 
test of the definition under § 101(51) extends no further—it only excludes Puerto Rico for 
purposes of the gateway provision.  
 The second question is whether the preemption provision of 11 U.S.C. § 903(1) ex-
pressly bars states from enacting their own municipal bankruptcy laws. The statute con-
tains an express preemption clause. See 11 U.S.C. § 903. The federal bankruptcy laws 
changed in 1946, in response to a then recent Supreme Court holding in Faitoute Iron & 
Steel Co. v. Asbury Park, 316 U.S. 502, 507–09 (1942) (rejecting the contention that Con-
gress occupied the field of municipal bankruptcy law). Congress enacted a provision that 
expressly preempted state municipal bankruptcy laws. Act of July 1, 1946, 60 Stat. 415. 
The federal law on municipal bankruptcies does occupy the field, and a state cannot enact 
its own municipal bankruptcy laws. 
 The dissent agrees with the petitioner’s view that the exclusion of Puerto Rico as a 
“State” for purposes of the gateway provision effectively removes Puerto Rico from all of 

                                                        
 1. Puerto Rico was long included in the Bankruptcy Code as a “State.” In 1984, Congress amended the 
definition of “State.” The new definition included Puerto Rico and the District of Columbia as “States,” but 
also excluded Puerto Rico and the District of Columbia from the definition “for the purpose of defining 
who may be a debtor under chapter 9.” 
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Chapter 9. But the provisions under § 109 specify who may be a debtor—who qualifies 
and who does not—under the various chapters of the Bankruptcy Code. Whether Puerto 
Rico is a “State” for purposes of the gateway provision does not mean it is not a “State” for 
the other provisions of Chapter 9 involving States. The States do not pass through the 
gateway; the provision is directed at debtors. The municipalities that cannot secure State 
authorization to file a Chapter 9 petition are excluded from Chapter 9. The State is not 
excluded from the provisions of Chapter 9. A State that withholds authorization to a mu-
nicipality is bound by the preemption provision and cannot enact its own state municipal 
bankruptcy laws. Puerto Rico, even though it cannot authorize the municipality to be a 
debtor, is also bound by the preemption provision and cannot enact its own municipal 
bankruptcy laws. If it was the intent of Congress to exclude Puerto Rico from the 
preemption statute, it would have said so.  
 Our constitutional structure does not permit the Supreme Court to rewrite the statute 
that Congress enacted. In this case, the statute precludes Puerto Rico from authorizing its 
municipalities to seek relief under Chapter 9, but it does not remove Puerto Rico from the 
scope of Chapter 9’s preemption provision. Federal law, therefore, preempts Puerto 
Rico’s Recovery Act.  

DeNoce v. Neff (In re Neff), 824 F.3d 1181 (9th Cir. 2016) 
Facts 

Creditor Douglas DeNoce brought a medical malpractice action against his dentist, 
Ronald Neff. The court awarded DeNoce a judgment of $310,000. Two years later, in 
March 2010, Neff filed his first Chapter 13 petition. A month into the bankruptcy, Neff 
transferred a condominium from himself to a revocable living trust. The Chapter 13 case 
was dismissed several days after the transfer, because of Neff’s failure to appear.  
 Two months later, Neff filed a second Chapter 13 petition. Neff disclosed the trust’s 
ownership of the property in his schedules but did not disclose the recent transfer of the 
property to the trust. Once the bankruptcy court discovered the transfer, the debtor quit-
claimed the property back to himself.  
 DeNoce filed an adversary complaint alleging, inter alia, that the $310,000 judgment 
was not dischargeable pursuant to 11 U.S.C. § 727(a)(2) because Neff had transferred the 
property “with intent to hinder, delay or defraud a creditor.” Neff filed a motion to dis-
miss the adversary complaint, which the bankruptcy court granted with respect to the 
§ 727(a)(2) claim. Neff voluntarily dismissed this second bankruptcy in October 2011. 
 Neff then filed a third bankruptcy petition, a Chapter 7 petition, approximately a 
week later. DeNoce again filed an adversary proceeding, urging the court to deny Neff a 
discharge under § 727(a)(2). Neff filed a motion for summary judgment, alleging, in part, 
that his transfer of the property occurred more than a year before he filed his Chapter 7 
petition. The bankruptcy court agreed and rejected DeNoce’s argument that equitable 
tolling applied to extend § 727(a)(2)’s one-year period based on Neff’s first two bank-
ruptcy cases. The Ninth Circuit Bankruptcy Appellate Panel (BAP) affirmed.  
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Issue 

Is the one-year period in § 727(a)(2) subject to equitable tolling? 

Holding 

No. 

11 U.S.C. 727(a)(2) 
(a) The court shall grant the debtor a discharge, unless— 
. . . . 
(2) the debtor, with intent to hinder, delay, or defraud a creditor or an officer of 
the estate charged with custody of property under this title, has transferred, re-
moved, destroyed, mutilated, or concealed, or has permitted to be transferred, 
removed, destroyed, mutilated, or concealed— 
(A) property of the debtor, within one year before the date of the filing of the pe-
tition; or  
(B) property of the estate, after the date of the filing of the petition. 

Discussion  

The Ninth Circuit recognized that equitable tolling generally suspends the running of the 
statute of limitations when a litigant has diligently pursued his or her rights but some ex-
traordinary situation prevents the litigant from timely bringing an action. Therefore, eq-
uitable tolling would apply if the one-year period in § 727(a)(2) were intended by Con-
gress as a statute of limitations and was consistent with the statute.  
 In considering the “functional characteristics” of § 727(a)(2), the court noted that 
statutes of limitations serve to eliminate stale claims, provide “certainty about a plaintiff’s 
opportunity for recovery and a defendant’s potential liabilities,” and encourage plaintiffs 
to prosecute known claims diligently. In determining that § 727(a)(2)’s one-year period 
serves none of these functions, the court noted that the statute was intended to prevent a 
dishonest debtor from abusing the bankruptcy system to avoid the consequences of his or 
her misconduct. The exception to discharge is a penalty encouraging the debtor to pre-
serve assets for the estate or, at least, disclose assets transferred within the year preceding 
bankruptcy. The court further noted that the one-year period does not impose a deadline 
to bring a § 727 claim against a debtor or risk losing the right to bring such a claim. In 
fact, § 727(a)(2) does not require a creditor to take any action. A creditor may not even 
know such a transfer has occurred.  
 The court also rejected DeNoce’s argument that the failure to allow equitable tolling 
may lead debtors to make improper transfers and then file and dismiss successive bank-
ruptcies until a year has passed in order to avoid § 727(a)(2)’s one-year period. The court 
concluded that Congress could have expressly provided a protection for this but did not.  
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Ozenne v. Chase Manhattan Bank (In re Ozenne),  
841 F.3d 810 (9th Cir. 2016) (en banc) 

Facts 

Several years after his bankruptcy case was closed, the debtor, Gary Ozenne, filed a mo-
tion in the bankruptcy court for sanctions against Chase. The bankruptcy court dismissed 
the motion for lack of jurisdiction. Ozenne petitioned for a writ of mandamus to compel 
the bankruptcy court to consider his motion. The BAP, relying on its decision in In re 
Salter, 279 B.R. (B.A.P. 9th Cir. 2002), held that it had jurisdiction pursuant to 28 U.S.C. 
§ 1651 to consider the petition. The BAP ultimately denied the petition, however. A 
three-judge panel of the Ninth Circuit held that the BAP was not a court “established by 
Act of Congress” under subsection (a) of the All Writs Act, and thus had no jurisdiction 
to consider a writ of mandamus. The Ninth Circuit thereafter voted to rehear the appeal 
en banc, vacated the panel’s opinion, and issued a new decision on different grounds. 

Issue 

Did the BAP have jurisdiction to hear Ozenne’s mandamus petition? 

Holding 

No. Ozenne could have filed a direct appeal but allowed the deadline to file a notice of 
appeal to pass, and then he filed a mandamus petition seeking the same relief. The BAP 
does not have jurisdiction to consider an untimely appeal. A writ of mandamus cannot 
substitute for a timely appeal. Ozenne cannot use mandamus to circumvent the jurisdic-
tional requirement of a timely appeal. Thus, the BAP should have dismissed the manda-
mus petition for this reason.  

Discussion 

A majority of the three-judge panel had held that the BAP was not a court “established by 
Act of Congress” under 28 U.S.C. § 1651(a)—the All Writs Act—and thus lacked jurisdic-
tion to issue writs of mandamus. U.S. Court of Appeals Judge Jay S. Bybee agreed with the 
result, but vigorously disagreed with the majority’s reasoning. Judge Bybee opined that 
the panel should not have addressed the constitutional issue because the appeal could 
have been decided on alternate grounds. Sitting en banc, the Ninth Circuit unanimously 
vacated the panel’s decision. Following Judge Bybee’s lead, the en banc panel avoided the 
constitutional issue, holding instead that the BAP lacked jurisdiction to grant a petition 
for mandamus relief because the petitioner had failed to timely appeal the subject 
judgment. 
 Sitting en banc, the Ninth Circuit determined to decide “whether the BAP had 
jurisdiction to hear Ozenne’s appeal as a matter of procedure and only reach the consti-
tutional question of whether the BAP had jurisdiction to hear Ozenne’s appeal under the 
All Writs Act if [it] determine[s] there is no procedural bar.” In re Ozenne, 841 F.3d at 
815. 
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 A federal court must first determine whether it has jurisdiction before delving into the 
merits of a case. On the case’s appeal, the appellant has the burden of proving that the ap-
pellate court has jurisdiction. A party to a bankruptcy proceeding has fourteen days to 
appeal. Fed. R. Bankr. P. 8002(a)(1). Ozenne failed to file an appeal within the mandatory 
jurisdictional time limit. Thus, the BAP lacked jurisdiction to consider any appeal of the 
bankruptcy court’s decision.  
 Ozenne’s petition for mandamus sought the same relief that a timely appeal would 
have sought: that is, relief from the bankruptcy court’s determination that it did not have 
jurisdiction to hear the sanctions motion. A writ of mandamus cannot substitute for a 
timely appeal. Where a party has the option of filing an ordinary appeal, mandamus relief 
is not available. Herrington v. Sonoma Cty., 706 F.2d 938, 940 (9th Cir. 1983) (citations 
omitted). The writ of mandamus is one of the most potent weapons in the judicial arse-
nal, and it is an extraordinary remedy that can be sought only when there is no other 
remedy. Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 380 (2004); Ex parte Rowland, 
104 U.S. 604, 617 (1881). Ozenne had another remedy: a direct appeal. Thus, allowing 
Ozenne to seek a writ of mandamus to obtain relief from an appealable decision after the 
notice of appeal deadline passed “would be a plain evasion of [the mandatory jurisdic-
tional] rules.” In re Ozenne, 841 F.3d at 815. 
 Three conditions must be satisfied before a writ of mandamus can be issued. First, the 
petitioner must have no other adequate means of attaining relief. Second, the petitioner’s 
right to issuance of mandamus must be clear and indisputable. Third, even if the peti-
tioner satisfies the first two conditions, the issuing court has discretion to decide whether 
mandamus is appropriate given the circumstances. Ozenne had another avenue of ob-
taining the relief he desires: notice of a timely appeal to the district court or the BAP. Be-
cause he failed the first condition, mandamus relief was not available.  

Bos v. Board of Trustees, 818 F.3d 486 (9th Cir. 2016) 
Facts 

Bos was an employer who was bound by trust agreements to make payments to certain 
employee pension funds administered by a board of trustees (“the Board”). He struggled 
to meet his obligations. In March 2009, he signed a promissory note pledging to make the 
monthly contributions and personally guaranteeing payments. He mostly fell short. In 
August 2009, the Board brought a grievance action to arbitration and eventually was 
awarded a judgment in state court in the amount of $504,282.59. Subsequently, Bos filed 
for Chapter 7 bankruptcy. Bos and the Board then litigated over the dischargeability of 
the obligation under § 523(a)(4). Ultimately, Bos prevailed after the Ninth Circuit deter-
mined the debt to be dischargeable because Bos was not a fiduciary within the meaning of 
§ 523(a)(4). Bos then sought to recover the attorneys’ fees expended litigating the non-
dischargeability action under California Civil Code § 1717 and a fee-shifting provision of 
the Employee Retirement Income Security Act (ERISA).  
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Issue 

Does litigation of a nondischargeability action constitute an action “on a contract” for 
purposes of California Civil Code § 1717 or an action under ERISA?  

Holding 

No. The Ninth Circuit concluded that Bos was not entitled to an award of attorneys’ fees 
under § 1717 and declined to award him attorneys’ fees under ERISA.  
 Section 1717 provides, in relevant part:  

In any action on a contract, where the contract specifically provides that attor-
ney’s fees and costs, which are incurred to enforce that contract, shall be awarded 
either to one of the parties or to the prevailing party, then the party who is de-
termined to be the party prevailing on the contract, whether he or she is the party 
specified in the contract or not, shall be entitled to reasonable attorney’s fees in 
addition to other costs. 

 The Ninth Circuit adopted the BAP’s construction of § 1717, that “if the bankruptcy 
court did not need to determine whether the contract was enforceable, then the dis-
chargeability claim is not an action on the contract.” It then concluded that Bos’s § 523 
nondischargeability proceeding was not an action “on a contract” within the meaning of 
§ 1717. It arose “entirely under the federal Bankruptcy Code, and in no way required the 
bankruptcy court to determine whether or to what extent the Trust Agreements or the 
Note were enforceable against Bos, or whether Bos had violated their terms.” Indeed, in 
the nondischargeability proceeding, “Bos conceded that such contracts were valid and 
that he had breached them.” The litigation “asked only whether federal bankruptcy law 
forbade Bos from discharging the debts everyone agreed he owed to the Funds.” The 
court determined that such litigation was “collateral” to a contract rather than “on a 
contract.” 
 The panel distinguished another recent decision, In re Penrod, 802 F.3d 1084 (9th Cir. 
2015), on the basis that the underlying action in that case required a determination of 
“whether a provision of [a] contract should be enforced according to its terms, or whether 
its enforceability was limited by bankruptcy law to exclude a particular portion of the 
loan.” (internal quotations omitted). Unlike Bos’s action, “Penrod’s action . . . required 
the bankruptcy court to determine the enforceability of the agreement.” (internal quota-
tions omitted). 
 The panel also determined that ERISA’s fee-shifting provision did not apply. Under 
29 U.S.C. § 1132(g)(1), the court may award reasonable fees and costs to a party in a case 
arising under ERISA. An action only “arises under” a particular federal law if such law 
creates the cause of action involved, and the discharge action at issue arose only under the 
Bankruptcy Code. 
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Blixseth v. Brown (In re Yellowstone Mountain Club, LLC),  
841 F.3d 1090 (9th Cir. 2016) 

Facts 

In the 1990s, Timothy L. Blixseth and his wife, Edra, started the Yellowstone Mountain 
Club (“Yellowstone”), an exclusive ski and golf resort in Montana. Blixseth, on behalf of 
Yellowstone, borrowed $375 million from Credit Suisse. Although the loan was made to 
Yellowstone, Blixseth used some of the proceeds to pay off personal debts. Blixseth alleges 
that his attorney at the time, Stephen Brown, assured him that doing so was legal.  
 When shareholders learned of Blixseth’s conduct, they sued in Montana state court. 
The suit was settled, on the advice of Brown. Around the same time, Blixseth and Edra 
divorced. Represented by Brown, Blixseth divided his property pursuant to a marital set-
tlement agreement that gave the Yellowstone entities to Edra.  
 In November 2008, Edra filed for bankruptcy for the Yellowstone entities. The U.S. 
trustee appointed Brown as the chairperson of the Unsecured Creditors’ Committee 
(UCC). Blixseth thereafter sued Brown in district court, alleging that Brown used confi-
dential information to Blixseth’s detriment in the Yellowstone bankruptcy.  
 The district court dismissed the complaint for lack of jurisdiction because Blixseth did 
not obtain the bankruptcy court’s permission to sue pursuant to the Barton doctrine. 
Barton v. Barbour, 104 U.S. 126 (1881).2 Blixseth then asked the bankruptcy court for 
leave to sue Brown. The bankruptcy court found that Blixseth’s claims included pre-
petition claims that had nothing to do with Brown’s status as chair of the UCC. Because 
the court found it impossible to isolate Brown’s alleged prepetition wrongdoing from his 
alleged postpetition wrongdoing, the court denied the motion and dismissed Blixseth’s 
claims on the merits. On the case’s appeal, the district court affirmed.  

Issues 

1. Under the Barton doctrine, must a plaintiff obtain a bankruptcy court’s permis-
sion before suing a member of the UCC in district court? 

2. Do bankruptcy courts have constitutional authority to enter a final judgment on 
Barton claims under Stern? 

Holdings 

1. Yes. Under the Barton doctrine, a plaintiff must obtain a bankruptcy court’s per-
mission before suing a member of the UCC in district court. 

2. Yes. Bankruptcy courts have the constitutional authority to enter a final judgment 
on Barton claims under Stern. 

                                                        
 2. Although the decision in Barton specifically applied to federal receivers, subsequent cases expanded 
the Barton doctrine to apply to bankruptcy trustees. See, e.g., Vass v. Conron Bros. Co., 59 F.2d 969, 970 
(2d. Cir. 1932) (finding that a “trustee is equally an officer of the Court” and if bringing claims against a 
receiver will interfere with his duties, the same should be said for a bankruptcy trustee).  
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Discussion 

Under the Barton doctrine, a plaintiff must obtain permission from the bankruptcy court 
before suing certain officers appointed by the bankruptcy court for actions the officers 
took in their official capacities. Vass, 59 F.2d at 1094. The Barton doctrine requires courts 
to determine whether a suit challenges acts done in a trustee’s official capacity and pursu-
ant authority as an officer of the court. Id. 
 Prior to this case, no circuit had extended the Barton doctrine to suits against UCC 
members. The Ninth Circuit determined it was appropriate to do so based on its conclu-
sion that the interests of a UCC member resemble those of a bankruptcy trustee: that is, 
to maximize the recovery of the estate. The court of appeals also held that it would be 
good policy. If the Barton doctrine did not apply to UCC members, the court reasoned, 
the chairperson of a UCC might not properly discharge his or her duties for fear of being 
sued for misconduct in a court unfamiliar with the intricacies of bankruptcy law. 
 The Barton doctrine, however, does not protect a UCC member for misconduct prior 
to appointment to the UCC. Accordingly, the Ninth Circuit held that Blixseth only 
needed the bankruptcy court’s permission to sue Brown for his postpetition conduct. 
Blixseth did not need permission to sue Brown for misconduct that allegedly occurred 
prior to his appointment as chairperson of the UCC.  
 Finally, the Ninth Circuit held that the bankruptcy court did not exceed its constitu-
tional authority under Article I under Stern because Barton claims can only arise in the 
context of a bankruptcy case. A suit against a bankruptcy court officer for actions under-
taken in his or her official capacity stems from the bankruptcy itself.  

Camelback Construction v. Castellino Villas, A.K.F. LLC 
 (In re Castellino Villas, A.K.F. LLC), 

836 F.3d 1028 (9th Cir. 2015) 
Facts 

Castellino Villas LLC (“Castellino”) hired a general contractor, Picerne Construction 
Corp. dba Camelback Construction (“Picerne”), to construct an apartment complex. 
Their agreement included an attorney’s fees provision, which provided that if any suit 
arose between the parties, the prevailing party would be entitled to attorney’s fees. Castel-
lino defaulted by not paying Picerne for its work. Picerne filed a mechanic’s lien and 
sought to foreclose. 
 Castellino then filed for relief under Chapter 11. Picerne obtained relief from stay to 
continue to litigate the mechanic’s lien action in state court. To obtain confirmation of its 
plan, Castellino entered into a settlement with Picerne, which provided, among other 
things, that the parties would continue to litigate the mechanic’s lien action after confir-
mation. The parties did not explicitly address how any attorney’s fees awarded in that ac-
tion would be treated. The bankruptcy court approved the settlement and confirmed 
Castellino’s plan. 
 Picerne thereafter won the state court litigation. Picerne sought an order of the bank-
ruptcy court confirming that the state court had authority to award Picerne attorney’s 
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fees, but the bankruptcy court denied the motion. The court held that the prepetition 
contract between Castellino and Picerne created a prepetition, contingent, unliquidated 
claim for attorney’s fees in favor of Picerne. As such, the claim was discharged under 
Castellino’s plan. The district court affirmed the bankruptcy court’s decision. 

Issue 

Did the bankruptcy court err by holding that attorney’s fees incurred in litigation fol-
lowing confirmation of a plan were prepetition claims discharged under the plan? 

Holding 

No. Picerne’s claim for attorney’s fees was discharged because it arose prepetition, and 
Castellino’s postconfirmation conduct did not amount to a “whole new course of litiga-
tion.” In re Castellino Villas, A.K.F. LLC, 836 F.3d at 1036.  

Discussion 

Under Bankruptcy Code § 1141, the confirmation of a Chapter 11 plan discharges the 
debtor from any debt that arose preconfirmation, unless a statute or the plan states oth-
erwise. Where the debtor and creditor entered into a prepetition contract with an attor-
ney’s fees provision, the creditor may have a contingent claim for attorney’s fees even 
before any fees are incurred. When a creditor has a prepetition contingent claim for at-
torney’s fees, even attorney’s fees incurred after that date may be discharged in bank-
ruptcy. Id. at 1034. 
 To determine whether a creditor’s claim arose prepetition, courts in the Ninth Circuit 
apply the “fair contemplation” test. Under this test, a claim arises when a claimant can 
fairly or reasonably contemplate the claim’s existence, even if a cause of action has not yet 
accrued under nonbankruptcy law. Id. In contrast, a claim for attorney’s fees is not within 
the fair contemplation of the parties when the debtor, postpetition, eschews the fresh start 
and commences a whole new course of litigation. 
 Picerne’s contingent claim for attorney’s fees arose prepetition because its state court 
action seeking to foreclose on the mechanic’s lien arose prepetition. Castellino’s plan 
confirmation was conditioned on the parties’ preconfirmation settlement requiring them 
to continue their state court litigation. Castellino did not receive a fresh start with respect 
to this claim and did not pursue a “whole new course of litigation.” The mechanic’s lien 
litigation was already pending, and Picerne could fairly or reasonably contemplate that it 
would have a claim for attorney’s fees if it prevailed. Thus, Picerne’s attorney’s fees claim 
was discharged when Castellino’s Chapter 11 plan was confirmed.  

Smith v. United States Internal Revenue Service, (In re Smith) 
828 F.3d 1094 (9th Cir. 2016) 

Facts 

Martin Smith failed to timely file his 2001 tax return. Around 2006, the IRS prepared a 
“Substitute for Return” (or “SFR”) based on information it gathered from third parties, 



A REVIEW OF NINTH CIRCUIT BANKRUPTCY DECISIONS (2017 PROGRAM) • FEDERAL JUDICIAL CENTER 

12 

and it assessed Smith a $70,662 deficiency. In May 2009, Smith filed a Form 1040 for 2001 
and reported a higher amount of income than the IRS had estimated in its SFR for 2001. 
The IRS added the arrearage to its assessment. Smith offered to compromise with the IRS 
to settle his outstanding tax liability, but the IRS declined. Smith later lost his job and ul-
timately filed for bankruptcy. 
 Smith sought to discharge his 2001 tax debt in bankruptcy court. Smith and the IRS 
agreed that the increase in the assessment based on Smith’s late-filed form was discharge-
able, but they disputed whether the IRS’s original $70,662 assessment was dischargeable.  
 Section 523(a)(1)(B)(i) exempts from discharge “any . . . debt for a tax . . . with respect 
to which a return, or equivalent report or notice, if required . . . was not filed or given.” 
Prior to the Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA), the 
Code did not provide a definition of “return.” BAPCPA added a definition in 
§ 523(a)(19)(B)’s hanging paragraph: “the term ‘return’ means a return that satisfies the 
requirements of applicable nonbankruptcy law (including applicable filing require-
ments).” Nevertheless, the court decided it appropriate to apply its long-standing defini-
tion of “return” as set forth in In re Hatton, 220 F.3d 1057, 1059 (9th Cir. 2000) (adopting 
tax court definition of “return”): 

In order for a document to qualify as a [tax] return: (1) it must purport to be a 
return; (2) it must be executed under penalty of perjury; (3) it must contain suffi-
cient data to allow calculation of tax; and (4) it must represent an honest and rea-
sonable attempt to satisfy the requirements of the tax law. 

Issue 

Does a belated filing of a Form 1040 satisfy the fourth factor of Hatton—“an honest and 
reasonable attempt to satisfy the requirements of the tax law”? 

Holding 

No, not under the facts presented. “Hatton applies to the bankruptcy code as amended, 
and . . . Smith’s tax filing, made seven years late and three years after the IRS assessed a 
deficiency against him, was not an ‘honest and reasonable’ attempt to comply with the tax 
code.” The Ninth Circuit rejected Smith’s argument that it should focus only on the face 
of the filing. The court reasoned that Hatton had focused the “honest and reasonable” in-
quiry on “the honesty and reasonableness of the taxpayer’s conduct, not any deficiency in 
the documents’ form or content.” 
 The court declined to decide the “close question” of whether any postassessment fil-
ing could be “honest and reasonable” because it determined that Smith’s facts were “not 
close facts.”  
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U.S. Bank N.A. v. Village at Lakeridge, LLC (In re Village at  
Lakeridge, LLC), 814 F.3d 993 (9th Cir. 2015),  

cert. granted, 137 S. Ct. 1372 (2017) 
Facts 

On June 16, 2011, Village at Lakeridge, LLC (“Lakeridge”) filed for relief under Chapter 
11. U.S. Bank has a secured claim of approximately $10 million, and MBP Equity Partners 
1, LLC (“MBP”) has an unsecured claim of approximately $2.76 million. Lakeridge has 
one member, MBP, which is managed by a five-member board that includes Kathie Bart-
lett. Bartlett shares a close business and personal relationship with Dr. Robert Rabkin.  
 MBP’s board decided to sell MBP’s unsecured claim and approached Bartlett with an 
offer. On October 27, 2011, Rabkin purchased the claim for $5,000. On July 1, 2012, U.S. 
Bank moved to designate Rabkin’s claim and disallow it for voting purposes, alleging that 
Rabkin was both a statutory and nonstatutory insider and that the assignment was made 
in bad faith.  
 The bankruptcy court held that Rabkin and Lakeridge are not nonstatutory insiders of 
each other because (a) neither controls the other; (b) Rabkin and Bartlett do not live with 
each other or pay bills or living expenses together; and (c) neither Rabkin nor Bartlett has 
ever purchased expensive gifts for the other. The court also held that Rabkin did not pur-
chase MBP’s claim in bad faith.  
 The court, however, designated and disallowed the claim for voting purposes. The 
court reasoned that when a statutory insider sells or assigns a claim to a non-insider, the 
acquirer becomes a statutory insider as a matter of law. Thus, Rabkin became a statutory 
insider by acquiring the claim from an insider, MBP.  

Issues 

1. Is Rabkin a statutory or nonstatutory insider such that he should be disqualified 
from voting on the debtor’s Chapter 11 plan? 

2. Was Rabkin’s claim assignment made in bad faith such that his claim should be 
designated for voting purposes? 

Holdings 

1. No. Rabkin is not a statutory or nonstatutory insider. As a non-insider, impaired 
creditor, he may vote on the debtor’s Chapter 11 plan.  

2. No. Rabkin’s claim assignment was not made in bad faith, and his claim should 
not be designated for voting purposes.  

Discussion 

The Ninth Circuit affirmed the decision of the BAP that Rabkin is not a statutory insider 
or nonstatutory insider and thus is able to vote for plan confirmation purposes. The 
Ninth Circuit also affirmed the BAP’s findings that the claim assignment was not made in 
bad faith. In re The Village at Lakeridge, LLC, 814 F.3d, at 998 n.6 (“The question of bad 
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faith is addressed in the memorandum disposition filed concurrently with this opinion 
and will not be addressed here.”). Judge Clifton’s partial concurrence and dissent notes: 
“In the memorandum disposition issued alongside this opinion, we conclude that Rab-
kin’s vote for the plan was cast in good faith because Appellants had not proven that he 
had ‘ulterior motives’ for his vote to approve the plan beyond personal enrichment.” Id. at 
1007. 
 
Statutory Insider Status 
A person does not become a statutory insider solely by acquiring a claim from a statutory 
insider, for two reasons. First, bankruptcy law distinguishes between the status of a claim 
and that of a claimant. Insider status applies only to a claimant; it is not a property of a 
claim. Thus, general assignment law does not apply to render a non-insider claim-
assignee a statutory insider. Second, a person’s insider status requires a case-by-case fac-
tual inquiry. Rabkin was not a per se statutory insider nor did he become one by 
assignment.  

Nonstatutory Insider Status 
A creditor is a nonstatutory insider if (1) the closeness of its relationship with the debtor 
is comparable to that of an insider under Bankruptcy Code § 101(31), and (2) the relevant 
transaction is negotiated at less than arm’s length. Whether a debtor and a creditor share 
a close relationship requires a factual inquiry. Some degree of control and access to the 
debtor’s nonpublic information are indications of a close relationship, but not dispositive 
factors. 
 Rabkin had little knowledge of Lakeridge or MBP, and no inside information prior to 
acquiring MBP’s claim. Rabkin does not control Lakeridge or MBP, nor does either entity 
control Rabkin. While Bartlett and Rabkin have a close relationship, Rabkin did not have 
any relationship with the other four MBP board members. Moreover, Bartlett and Rabkin 
did not control each other, kept separate finances, lived separately, and conducted busi-
ness separately.  

Arm’s-Length Transaction  
When Rabkin purchased the claim, he did not know about Lakeridge’s Chapter 11 plan or 
that his vote was required to confirm it. He simply wanted to make a profit.  

Partial Concurrence and Partial Dissent (Judge Clifton)  
Judge Clifton agreed that a person does not become a statutory insider by acquiring a 
claim from a statutory insider. He also agreed with the standard for determining a non-
statutory insider. 
 Judge Clifton took issue, however, with the conclusion that the sale was negotiated at 
arm’s length. An “arm’s length transaction” requires that the transaction be conducted as 
if the parties were strangers. Rabkin did not attempt to negotiate the price or research the 
value of the offered claim. He also denied a $60,000 offer for his claim from U.S. Bank af-
ter he learned that his claim would yield a distribution of $30,000 under the plan.  
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 MBP wanted to retain ownership. Lakeridge’s plan could only be approved if there 
was a class of creditors voting to approve it. Without the sale to Rabkin, Lakeridge would 
be liquidated. MBP needed to place its unsecured claim in the hands of a friendly creditor 
who would vote for the plan. MBP board member Bartlett and claim buyer Rabkin are 
close friends. Rabkin does not have a track record of making blind investments. It ap-
pears, therefore, that he was doing a favor for a friend. 
 A cramdown plan may be confirmed only if it is accepted by at least one class of im-
paired creditors. Judge Clifton writes that the majority’s holding allows insiders to evade 
this requirement by transferring their interest to a friendly third party who can vote in 
line with insider interests. 

Certiorari Granted 
On March 27, 2017, the Supreme Court granted certiorari on “Question 2” of the petition 
presented to the Court. Question 2 asks the Supreme Court to resolve a circuit split re-
garding the correct standard of review (de novo or clear error) for determining non-
statutory insider status. U.S. Bank v. The Village at Lakeridge, LLC, No. 15-1509, 2017 
WL 1114965, at *1 (U.S. Mar. 27, 2017); see also Petition for a Writ of Certiorari, http:// 
www.scotusblog.com/wp-content/uploads/2016/10/15-1509-cert-petition.pdf at 19–24. 
 The petition also sought review on two other questions, as to which certiorari was not 
granted: (1) whether an insider claim can be transferred to a third party for the purpose of 
circumventing the Bankruptcy Code’s statutory prohibition against insider voting under 
11 U.S.C. § 1129(a)(10), and (2) what the proper test is to determine nonstatutory insider 
status.  

Liquidating Trust Comm. of the Del Biaggio Liquidating Trust v. Freeman 
(In re Del Biaggio), 834 F.3d 1003 (9th Cir. 2016) 

Facts 

Creditor David Freeman joined forces with debtor William Del Biaggio, III to purchase 
the Nashville Predators, a National Hockey League team. Based on representations made 
by Del Biaggio, Freeman agreed to invest monies in an entity called Predator Holdings, 
LLC (“Holdings”), which would be the corporate vehicle through which Freeman and Del 
Biaggio would acquire the hockey team.  
 Freeman eventually invested more than $31 million for an equity interest in Holdings. 
His investment shares were subject to capital calls and not afforded a liquidation prefer-
ence. Freeman also made a $5 million subordinated loan to Holdings in exchange for a 
promissory note. Del Biaggio invested $30 million in Holdings through an affiliate, Fore-
check Investments, LLC.  
 Subsequently, Del Biaggio filed for Chapter 11 bankruptcy. Freeman filed a general 
unsecured claim against the bankruptcy estate for $38 million. The Liquidating Trust 
Committee filed a counterclaim against Freeman, seeking subordination and disallow-
ance of Freeman’s claim pursuant to 11 U.S.C. § 510(b). 
 The bankruptcy court agreed with the Trust and subordinated Freeman’s claim, in-
cluding the $5 million arising from the loan. It held that Freeman’s purchase of the 
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Holdings’ interest constituted the purchase of an affiliate of the debtor and, therefore, the 
statute mandated subordination. The district court affirmed. 

Issue 

Does § 510(b)’s mandatory subordination provision apply to claims for damages arising 
from the purchase or sale of securities in individual debtor cases?  

Holding 

Yes. 

11 U.S.C. § 510(b) 
(b) For the purpose of distribution under this title, a claim arising from rescission 
of a purchase or sale of a security of the debtor or of an affiliate of the debtor, for 
damages arising from the purchase or sale of such a security, or for reimburse-
ment or contribution allowed under section 502 on account of such a claim, shall 
be subordinated to all claims or interests that are senior to or equal the claim or 
interest represented by such security, except that if such security is common 
stock, such claim has the same priority as common stock. 

Discussion  

The Ninth Circuit began its analysis by reviewing the language of § 510(b) and noting 
that it operates in two steps. First, § 510(b) provides that claims arising out of the pur-
chase or sale of a debtor’s securities or the securities of a debtor’s affiliate are mandatorily 
subordinated. Second, it identifies those other claims to which the qualifying claim must 
be subordinated, primarily those claims that are senior to or equal to the claim or interest 
represented by the debtor’s security or the security of the debtor’s affiliate. “Considered as 
a whole, § 510(b) ‘effectuate[s] one of the general principles of corporate and bankruptcy 
law: that creditors are entitled to be paid ahead of shareholders in the distribution of cor-
porate assets.’” It was undisputed in this case that Freeman’s claim was a damage claim, 
that Holdings involved an investment of securities, and that Holdings was an affiliate of 
Del Biaggio.  
 Freeman argued, however, that his claim was not one “arising from” the purchase or 
sale of a security of Holdings. The Ninth Circuit disagreed, explaining that the “arising 
from” language of § 510(b) is very broad and includes “flowing from” or “incident to, or 
having connection with.” According to the court, Freeman’s damages arose from his det-
rimental reliance on Del Biaggio’s misrepresentations “in the form of his Holdings invest-
ment” and not simply because of Del Biaggio’s fraudulent misrepresentations: Freeman’s 
injury was directly related to his investment in the securities and not a free-standing 
injury. 
 The next question was whether § 510(b) applies to individual debtors. The court 
noted that nothing in the plain language of § 510(b) suggests that it does not apply. Fur-
thermore, the underpinnings of § 510(b) support the conclusion that it does—“(1) the 
dissimilar risk and return expectations of shareholders and creditors; and (2) the reliance 
of creditors on the equity cushion provided by shareholder investment.” The fact that 
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Freeman could not have an expectation of a profit in debtor Del Biaggio, individually, ig-
nores the fact that § 510(b) is not limited simply to the debtor, but also requires subordi-
nation where the purchase is of securities of “an affiliate of the debtor.” Fairness with re-
spect to the allocation of risks applies whether Freeman invested in the debtor or in his 
affiliate. Freeman took the risk of investing in Holdings in exchange for the potential 
profits in Holdings. Creditors of Del Biaggio did not take the same risk. Congress in-
tended § 510(b) to eliminate the sort of inequity between these two distinct types of 
creditors.  
 Additionally, the fact that Freeman’s investment in Holdings did not translate into 
equity on which Del Biaggio’s creditors could rely did not change the court’s holding, 
which noted that the equity-cushion rationale was the less important of the two rationales 
underlying § 510(b). “In the context of claims ‘arising from’ securities transactions in-
volving a debtor’s affiliate, the equity-cushion rationale will almost always remain unful-
filled, since creditors of the parent do not rely on the equity contributed by the affiliate’s 
investors as the basis for extending credit.” To apply § 510(b) as Freeman suggests, the 
court concluded, would render § 510(b) inapplicable in nearly all cases involving debtor 
affiliates. 
 The last argument Freeman raised was that if his claim were subordinated under 
§ 510(b), it should only be subordinated to other interests in Holdings, which are claims 
senior or equal to his as required by § 510(b), and not to unsecured creditors of Del 
Biaggio. The court rejected this argument as well, holding that the “senior or equal to” 
language applies regardless of the priority scheme. To hold otherwise would also render 
the application of § 510(b) to affiliates meaningless, as these claims arising out of the 
purchase or sale of securities will rarely be included in the same priority scheme with 
those of the debtor’s unsecured creditors. The court pointed out that courts apply 
§ 510(b)’s “senior or equal to” language in one of three different ways, all of which in this 
case would support the court’s conclusion that Freeman’s claims are subordinated to the 
claims of Del Biaggio’s general unsecured creditors.  

Rivera v. Orange County Probation Department, (In re Rivera) 
832 F.3d 1103 (9th Cir. 2016) 

Facts 

Pursuant to California law, parents of juvenile detainees are “liable for the reasonable 
costs of support of the minor” while a minor is held in detention. See Cal. Welf. & Inst. 
Code § 903(a). Under the law, a county may seek reimbursement only “for food and food 
preparation, clothing, personal supplies, and medical expenses.” The cost is capped at $30 
per day and is subject to the parents’ ability to pay. See id. 
 In this case, a child was incarcerated in juvenile detention in Orange County, Califor-
nia, from approximately 2008 to 2010. The County Probation Department billed the 
child’s parent $15,372. The parent did her best to pay, but could pay only $9,508. There-
after, the juvenile court entered a default judgment against her for the balance.  
 Several months later, in September 2011, the parent filed for bankruptcy under Chap-
ter 7. She had no assets to distribute and received a full discharge in January 2012. Not-
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withstanding her discharge, Orange County continued to try to collect its debt for the 
costs of juvenile detention, asserting that the debt was a “domestic support obligation” 
like alimony or child support, and thus nondischargeable pursuant to § 523(a)(5).  
 The bankruptcy court ruled against the parent–debtor, concluding that the juvenile 
detention debt was in the nature of support because it sought to recover only the costs of 
food, clothing, and medicine, and not the full cost of her son’s detention. The BAP af-
firmed on largely the same grounds. The parent–debtor appealed. 

Issue 

Is a parent’s debt arising from a child’s involuntary juvenile detention a “domestic sup-
port obligation,” excepting it from discharge in bankruptcy? 

Holding 

No. The Bankruptcy Code provides that a “domestic support obligation” is a debt that is 
“in the nature of alimony, maintenance, or support (including assistance provided by a 
governmental unit).” See § 101(14A). BAPCPA clarified that a debt “owed to or recovera-
ble by” a governmental unit can constitute a domestic support obligation. See § 101(14A). 
 The Ninth Circuit determined that because the “principal purpose of the County’s 
custody over [the debtor’s] son [was] public safety, not the son’s domestic well-being or 
welfare, the debt [did] not qualify as a domestic support obligation.” It emphasized that 
although BAPCPA had clarified that domestic support obligations could be provided by 
and owed to governmental units, BAPCPA had not altered the underlying nature or sub-
stance of what could qualify as a domestic support obligation. 
 The Ninth Circuit reasoned that the “support” provided by Orange County in con-
nection with the child’s detention “was incidental to—and the price of—its larger gov-
ernmental purpose of promoting public safety and reducing crime through corrections 
practices.” The debt arose as a result of the “state’s interest in enforcing the law, not be-
cause of its interest in giving him a nourishing home, affording him sustenance, ensuring 
his safety, or providing him with an improved domestic environment.” The Ninth Circuit 
distinguished support debt incidental to juvenile detention from other debts actually in-
tended to ensure a child’s “domestic” welfare, such as foster care and wardship debts. A 
“debt is not in the nature of domestic support simply because it represents in part the cost 
of [the child’s] basic needs.” Therefore, the parent–debtor’s bankruptcy discharged her 
debt to Orange County.  

Greif & Co. v. Shapiro (In re Western Funding Inc.),  
550 B.R. 841 (B.A.P. 9th Cir. 2016) 

Facts 

In 2013, Western Funding Inc. (WFI) filed for relief under Chapter 11. In 2014, the bank-
ruptcy court confirmed a plan that vested all the property of the bankruptcy estate into 
the WFI Liquidating Trust (“the Trust”), to be administered by a liquidating trustee (“the 
Liquidating Trustee”). The plan limited the Liquidating Trustee’s ability to settle claims; 



A REVIEW OF NINTH CIRCUIT BANKRUPTCY DECISIONS (2017 PROGRAM) • FEDERAL JUDICIAL CENTER 

19 

any settlement of claims over $50,000 would have to be approved by the bankruptcy 
court. 
 The Liquidating Trustee filed a complaint to avoid and recover over $2 million in al-
legedly fraudulent prepetition transfers. Instead of taking the complaint to trial, the Liq-
uidating Trustee settled the claims for $331,476.53 and requested approval of the settle-
ment by the bankruptcy court. One creditor, Grief & Co. (“Grief”), objected. 
 The bankruptcy court approved the settlement after considering the so-called “A & C 
Factors”3 and, based thereon, concluded that the settlement was fair, reasonable, and in 
the best interests of the estate. In particular, the bankruptcy court found that (1) the 
claims in the complaint were difficult to prove in light of their susceptibility to factual 
disputes, (2) the significant costs and delay attendant to the litigation would not justify 
the lack of a guarantee of any recovery, and (3) the settlement would result in immediate 
recovery.  

Issue 

Did the bankruptcy court abuse its discretion in granting the Liquidating Trustee’s mo-
tion to approve the settlement?  

Holding 

No. But the bankruptcy court did not need to apply the A & C Factors. A less exacting 
business judgment standard was appropriate because the Liquidating Trustee is not the 
statutory trustee and the plan does not specify any standard for approving settlements 
entered into by the Liquidating Trustee. However, because the bankruptcy court’s deter-
mination under the A & C Factors was not an abuse of discretion, the bankruptcy court 
did not abuse its discretion under the lower applicable standard.  

Discussion 

The BAP held that the business judgment standard is appropriate under the circum-
stances presented, rather than the A & C Factors. The court reasoned that a liquidating 
trustee is not identical to a trustee under Bankruptcy Code § 323(a), and more like a “rep-
resentative” under § 1121(b)(3)(B), whose powers to prosecute and settle claims derive 
from a confirmed plan.  
  “The hallmark of a Chapter 11 is a flexibility in which the content of plans is primar-
ily up to the genius of the drafter,” and the drafters of this plan did not require a settle-
ment to be “fair and equitable.” In re Western Funding Inc., 550 B.R. at 850 (quoting The 
Alary Corp. v. Sims (In re Associated Vintage Group, Inc.), 283 B.R. 549, 560 (B.A.P. 9th 
Cir. 2002)). Although the plan does not outline any standard of review for settlement 
motions, the BAP concluded that the plan’s requirement for the Liquidating Trustee to 

                                                        
 3. See Martin v. Kane (In re A & C Properties), 784 F.2d 1377, 1381 (9th Cir. 1986) (the “A & C 
Factors”). The A & C Factors are (a) the probability of success in the litigation; (b) the difficulties in 
collection; (c) the complexity of the litigation and its corresponding expense, inconvenience, and delay; and 
(d) the paramount interest of the creditors and proper deference to their reasonable views in the premises. 
In re Western Funding Inc., 550 B.R. at 851. 
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exercise good faith judgment is analogous to the business judgment standard under Ne-
vada law.  
 The BAP also found that the bankruptcy court correctly identified and applied the A 
& C Factors. Greif failed to persuasively object to the bankruptcy court’s findings and 
conclusions. Greif failed to show that the bankruptcy court had overestimated the ex-
pense of litigation or that the agreed-upon insolvency date used to determine the settle-
ment amount was obviously wrong.  
 The BAP concluded that because the bankruptcy court’s determination under the A & 
C Factors was not an abuse of discretion, the bankruptcy court did not abuse its discre-
tion under the lesser business judgment standard.  

Pacifica L 51 LLC v. New Investments, Inc., (In re New Investments, Inc.) 
840 F.3d 1137 (9th Cir. 2016) 

Facts 

New Investments, Inc. borrowed $3,045,760.51 from a lender to purchase a hotel. The 
note, secured by a deed of trust, accrued interest at 8%. Upon default, the interest rate in-
creased an additional 5%. New Investments defaulted in 2009. The lender commenced 
non-judicial foreclosure proceedings, and New Investments filed for Chapter 11 
bankruptcy.  
 The Bankruptcy Code provides that a plan of reorganization must, among other 
things, “provide adequate means for the plan’s implementation,” including the “curing or 
waiving of any default.” § 1123(a)(5)(G). “Cure” is not defined in the Code.  
 New Investments filed a plan of reorganization proposing to cure the default under 
the note by selling the hotel to a third party and using the proceeds of the sale to pay the 
lender the outstanding amount of the loan at the predefault interest rate. The lender ob-
jected to the plan, citing § 1123(d). Section 1123(d) provides that if a plan proposes to 
cure a default, “the amount necessary to cure the default shall be determined in accord-
ance with the underlying agreement and applicable nonbankruptcy law.” The lender as-
serted that under its agreement and applicable nonbankruptcy law, it was entitled to be 
paid at the higher, postdefault interest rate. 
 Based largely on a Ninth Circuit decision prior to the 1994 amendment adding 
§ 1123, In re Entz-White Lumber & Supply, 850 F.2d 1338 (9th Cir. 1988), the bankruptcy 
court confirmed the plan over the lender’s objection. Entz-White adopted an expansive 
view of the benefits of “cure” and held that a debtor who cures a default “is entitled to 
avoid all consequences of the default”—including higher postdefault interest rates. 
 The parties and the bankruptcy court agreed that the matter was appropriate for di-
rect appeal to the Ninth Circuit. In anticipation of appeal, $100,000 of the proceeds from 
the sale of the hotel was set aside as a disputed claim reserve.  

Issue 

Where an agreement contains a default rate of interest, must a debtor in default pay the 
default rate of interest in order to “cure” the default for purposes of § 1123(d)? 
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Holding 

Yes. The plain language of § 1123(d) “renders void Entz-White’s rule that a debtor who 
proposes to cure a default may avoid a higher, postdefault interest rate in a loan agree-
ment.” Here, the parties’ promissory note, the deed of trust, and Washington law consti-
tuted the relevant “underlying agreement and applicable nonbankruptcy law” for pur-
poses of § 1123(d). The parties’ agreement and Washington law, respectively, required 
and permitted repayment of interest at the higher postdefault interest rate. Thus, New In-
vestments’ cure under § 1123(d) necessarily required payment at the higher postdefault 
interest rate.  
 The Ninth Circuit eschewed potential concerns about ambiguity in the text of 
§ 1123(d), noting that “[t]he fact that Congress had a particular purpose in mind when 
enacting a statute does not limit the effect of the statute’s text.” Moreover, the Ninth Cir-
cuit concluded that requiring payment of interest at the default rate was consistent with 
the expressed intent of § 1123(d) because it holds parties to the benefit of their bargain, as 
set forth in their agreement. “If the loan agreement did not require a higher, postdefault 
interest rate, New Investments would not have to pay it.” In sum, the Ninth Circuit held 
that “Entz-White’s rule of allowing a curing debtor to avoid a contractual postdefault in-
terest rate in a loan agreement is no longer valid in light of § 1123(d).” The bankruptcy 
court was reversed.  

Wells Fargo Bank, N.A. v. Beltway One Development Group, LLC  
(In re Beltway One Development Group, LLC)  

547 B.R. 819 (B.A.P. 9th Cir. 2016) 
Facts  

The debtor, Beltway One Development Group, LLC (“Beltway”), owned and operated a 
master-planned business park in Las Vegas. In 2008, Beltway borrowed $10 million from 
Wells Fargo Bank’s predecessor in interest, repayment of which was secured by a first po-
sition lien on Beltway’s assets. The loan included a default interest provision. 
 Beltway failed to pay the loan in full at maturity. To avoid foreclosure, it filed for 
Chapter 11 relief.  
 Wells Fargo filed a proof of claim, which included $47,315 in default interest. Beltway 
proposed a plan that extended the loan maturity date to March 31, 2017, required a bal-
loon payment at maturity, and imposed a cramdown interest rate of 4.25%, along with the 
elimination of various covenants. Upon confirmation of the plan, Beltway was to pay 
Wells Fargo $200,000 and amortize the remaining debt over 30 years. The plan denied 
Wells Fargo any default interest or late fees resulting from any act occurring prior to the 
plan’s effective date. Instead, the plan provided that any pre-effective date defaults would 
be deemed cured. Beltway admitted it had the ability to pay the bank’s asserted claim 
amount by acknowledging that even at that the higher payout rate, it would have more 
than $2 million in equity by the loan’s new maturity date, as proposed by the plan. In 
proposing this plan, the debtor relied on In re Entz-White Lumber and Supply, Inc., 850 
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F.2d 1338 (9th Cir. 1988), which held that if a defaulted loan is cured upon plan confir-
mation, the lender is not entitled to default interest.  
 Wells Fargo objected, arguing that this plan failed the “fair and equitable” test under 
§ 1129(b)(1) because it treated Wells Fargo as fully secured but denied it its contractual 
right to default interest arising prior to the effective date of the plan. Wells Fargo also ar-
gued that under General Electric Capital Corp. v. Future Media Products, Inc., 536 F.3d 
969 (9th Cir. 2008), amended 547 F.3d 956 (9th Cir. 2008), an oversecured creditor is en-
titled to recover postpetition default interest on its claim under § 506(b).  
 Beltway acknowledged that the plan was not really curing its default but was instead a 
“new loan” restructuring the debt. Beltway also did not challenge Wells Fargo’s legal au-
thorities. Beltway simply argued that § 506 did not allow default interest to exceed the 
value of the collateral. 
 The bankruptcy court approved the plan and noted that modifying default interest is 
consistent with the Bankruptcy Code and supported by the cases Wells Fargo cited, in-
cluding Future Media and Entz-White. On reconsideration, the court also concluded that 
the claim treatment was fair and equitable under § 1129(b)(1). 

Issue 

Is an oversecured creditor entitled to pendency interest (interest accrued between the pe-
tition date and the effective date of the plan) when the plan does not cure the default and, 
if so, at what rate? 

Holding 

Yes. 

11 U.S.C. 506(b) 
To the extent that an allowed secured claim is secured by property the value of 
which, after any recovery under subsection (c) of this section, is greater than the 
amount of such claim, there shall be allowed to the holder of such claim, interest 
on such claim, and any reasonable fees, costs, or charges provided for under the 
agreement or State statute under which such claim arose.  

Discussion  

The Ninth Circuit BAP began its analysis by noting that generally the Bankruptcy Code 
does not provide for pendency interest (postpetition/preconfirmation interest) because 
the bankruptcy filing stops interest from accruing. Section 506(b), however, provides an 
exception for oversecured creditors, which Wells Fargo was in this case. The BAP rejected 
the debtor’s position that Entz-White applied to this case because, unlike the plan in Entz-
White, the debtor’s plan did not cure all outstanding defaults on confirmation so that the 
claim could be treated as unimpaired. The BAP also rejected the debtor’s argument that 
even though there was no cure, Entz-White still permitted courts to modify default inter-
est under its “broad equitable discretion,” which the bankruptcy court employed when 
determining whether the plan was fair and equitable under § 1129(b). The BAP pointed 
out that the bankruptcy court did not in fact simply modify the default rate: It eliminated 
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it entirely. In addition, the BAP explained that the fair and equitable test under § 1129(b) 
is a plan issue and not a standard to be applied to treatment of an allowed claim after 
confirmation. 
 The question then was what rate should apply during the pendency period, a question 
not answered by § 506(b). The BAP provided a short review of Ninth Circuit case law re-
garding default interest, in particular In re Hassen Imports Partnership, 256 B.R. 916 
(B.A.P. 9th Cir. 2000), and General Electric Capital Corp. v. Future Media Products, Inc., 
536 F.3d 969 (9th Cir. 2008), amended 547 F.3d 956 (9th Cir. 2008). The BAP concluded 
that there is a presumption that pendency interest should be calculated at the default rate; 
provided, however, that “the presumption of the contractual default rate applies only to 
those oversecured creditors whose claims to the higher interest rate are enforceable under 
nonbankruptcy law” and the presumption is “subject to rebuttal based on equitable con-
siderations.” The BAP held that the creditor is not required to demonstrate the reasona-
bleness of the default rate. Rather, “the burden [is on] the debtor to demonstrate the rate’s 
unreasonableness, or that it is not enforceable under nonbankruptcy law.” 
 The BAP then remanded the case to the bankruptcy court to determine whether the 
default interest was allowable under Nevada law and, if so, whether equitable considera-
tions rebutted the presumption of it being allowable in this case. 

Adinolfi v. Meyer (In re Adinolfi), 543 B.R. 612 (B.A.P. 9th Cir. 2016) 
Facts 

A Chapter 13 debtor received $1,422 per month in adoption assistance payments pursu-
ant to two Adoption Agreements. The payments were received under the Adoption As-
sistance and Child Welfare Act of 1980, which established a program of federal payments 
to participating states to provide funds for financial assistance to families adopting special 
needs children from foster care. The debtor argued that those payments were not in-
cluded in her disposable income. She proposed a Chapter 13 plan with a monthly pay-
ment of $935, which would have paid 0% to the unsecured nonpriority creditors. The 
Chapter 13 trustee objected to plan confirmation, arguing that the adoption assistance 
payments needed to be included in her income when calculating plan payments.  
 The bankruptcy court sustained the objection of the trustee, agreeing that the pay-
ments should have been included in the debtor’s current monthly income. The debtor 
appealed, and a divided panel reversed and remanded. 

Issues 

1. The case is deemed to be a “narrow holding” only applying to adoption assistance 
payments under the SSA, but does the language of the court leave it open to broad 
interpretation? 

2. What about the dissent, in which J. Jury states that Congress could not have in-
tended such “broad exclusions” from Chapter 13 disposable income? 
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Holding  

Adoption assistance payments under the Adoption Assistance and Child Welfare Act are 
“benefits received under the Social Security Act,” which are excludable when calculating 
the debtor’s current monthly income (CMI) under § 110(10A). 

Discussion 

Under § 1325(b)(2), “the term ‘disposable income’ means current monthly income re-
ceived by the debtor.” Section 101(10A)(B) defines “current monthly income.” Under 
that definition, a debtor’s “current monthly income” “excludes benefits received under 
the Social Security Act.” The court labeled this the “SSA exclusion.” 
 In determining the statutory language of the SSA exclusion to be ambiguous, the 
panel engaged in an analysis of the construction of the phrase “benefits received under 
the Social Security Act,” as well as the individual terms contained therein.  
 The panel provided a nonexhaustive summary of the varying programs under the 
SSA, highlighting the variety of “funding formulae and administrative mechanisms” in an 
effort to emphasize the futility of “picking and choosing” which programs are “under” the 
SSA. 
 The panel noted that there is disagreement among courts on how broadly the SSA 
exclusion should be interpreted, since the Social Security Act is a “sprawling statute” that 
contains many benefit programs, some funded and administered by the federal govern-
ment, and some funded jointly with state governments. 
 In summarizing the trustee’s arguments against the inclusion of the adoption assis-
tance payments as benefits under the SSA, the panel noted 

that all his arguments boil down to the proposition that, when Congress referred 
to “benefits received under the Social Security Act,” it really meant only benefits 
received under some of the SSA programs. However, when Congress referred to 
the “Social Security Act” as a whole, Congress knew of the many differences be-
tween and nuances in the individual SSA programs. Nothing in the language of 
the SSA exclusion suggests that Congress intended to include only those pro-
grams that are funded and administered solely by the federal government. 

Id. at 620.  
 In addition, the panel rejected the trustee’s “follow the money” argument, whereby 
the trustee argued that the debtor did not in fact receive any benefits under the SSA be-
cause the debtor received the money from the state, which was the actual recipient from 
the SSA—not the debtor. The panel was not persuaded, noting that Congress knew that 
under many SSA programs, state and local governments cut the benefits checks, and there 
was no reason to think that Congress intended such disparate treatment depending on 
how the beneficiary received his or her check.  
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Ulrich v. Schian Walker, P.L.C. (In re Boates),  
551 B.R 428 (B.A.P. 9th Cir. 2016) 

Facts 

Before filing for bankruptcy, Creighton Boates was a defendant in a state court action for 
negligent misrepresentation and fraud. In anticipation of filing for bankruptcy, Boates 
hired the law firm Schian Walker to defend him in a potential nondischargeability adver-
sary proceeding stemming from the underlying state court action. Schian Walker agreed 
to represent Boates in the adversary proceeding for a $60,000 flat fee. Boates paid this fee 
prepetition.  
 The retention agreement provided the following:  

The Flat Fee will cover the value of all work we will perform through the conclu-
sion of the Adversary Proceeding. The Flat Fee will be paid by you directly to us, 
and will be deposited in our business account. The Flat Fee is not an advance 
against any hourly rate, and the Flat Fee will not be billed against an hourly rate. 
You agree that the Flat Fee becomes the property of our firm upon receipt, and 
will be deposited into our business account. 

 Boates also had an obligation to reimburse Schian Walker for all court costs and out-
of-pocket costs incurred.  
 Once Boates filed for Chapter 7 relief, the Chapter 7 trustee filed a complaint against 
Schian Walker, seeking to recover the full $60,000, based on the trustee’s rejection of the 
retention agreement. On cross-motions for summary judgment, the bankruptcy court 
ruled in favor of the law firm, concluding that the retention agreement was not an exec-
utory contract under § 365(d) because Boates’ payment of the $60,000 retainer was sub-
stantial performance of his obligations under the contract. The court expressly declined 
to adopt the trustee’s argument that the fee agreement was an executory agreement and 
that the trustee was therefore entitled to the full $60,000 value of the retention agreement 
based on Gordon v. Hines (In re Hines), 147 F.3d 1185 (9th Cir. 1998). The bankruptcy 
court went further and held that In re Hines was not only distinguishable from this case, 
but its conclusion that a prepetition, flat-fee retainer constituted an executory contract 
was dicta.  
 During the proceeding, Schian Walker admitted violating Rule 1.5(d)(3) of the Ari-
zona Rules of Professional Conduct, which required the firm to disclose to Boates that he 
had a right to terminate the firm and seek a refund of any amount paid in excess of the 
value of rendered legal services. The bankruptcy court also rejected the trustee’s argument 
that this violation rendered the retention agreement unenforceable. 

Issue 

Can a prepetition retainer agreement under which the debtor pays in full the flat fee in 
advance constitute an executory contract such that a Chapter 7 trustee can reject the 
contract and, upon the trustee’s termination of the law firm, the estate is entitled to a re-
fund of a portion of the prepaid fees based on the value of services provided before 
termination? 
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Holding 

Yes. 

Discussion  

The first question on appeal was whether the retention agreement was an executory con-
tract for purposes of § 365: that is, did both parties still have material obligations owing to 
one another. The bankruptcy court rejected this argument, but the BAP, relying on the 
Countryman test4 and Arizona law, concluded that Boates still owed Schian Walker an 
express, material, contractual obligation to reimburse Schian Walker’s litigation costs, a 
breach of which would have excused Schian Walker from continuing its legal representa-
tion. Therefore, the retention agreement was an executory contract the trustee could as-
sume or reject under § 365. 
 The second question was what was the effect of rejection under § 365(d)(1). The BAP 
concluded that the $60,000 itself was not property of the estate, as the retention agree-
ment expressly provided that the fee was earned in full upon receipt and Schian Walker 
deposited the funds immediately into its general bank account and did not hold the funds 
in a client trust account. Relying on In re Onecast Media, Inc., 439 F.3d 558 (9th Cir. 
2006), and the dicta in In re Hines, however, the BAP noted that the estate still had an in-
terest under the agreement to postpetition legal services. Rejection at best constituted a 
breach of that agreement, but not a termination, rescission, or relinquishment of the es-
tate’s rights under the contract. The question, therefore, was what contractual rights did 
Boates hold on his petition date? The BAP concluded that under Arizona law, Boates nec-
essarily had the right to terminate Schian Walker and seek a refund of those prepaid fees 
minus the value of any services provided before termination. Because there was no evi-
dence of when the trustee gave Schian Walker notice that he was terminating the agree-
ment, there was no way to determine whether the trustee was entitled to any refund based 
on services provided prepetition, and the matter was remanded to the bankruptcy court. 
 The third question was whether Schian Walker’s failure to comply with Ethical Rule 
1.5(d)(3) rendered the retention agreement invalid. The rule states the following: 

(d) A lawyer shall not enter into an arrangement for, charge, or collect 
. . . . 
(3) a fee denominated as “earned on receipt,” “nonrefundable” or in similar terms 
unless the client is simultaneously advised in writing that the client may never-
theless discharge the lawyer at any time and in that event may be entitled to a re-
fund of all or part of the fee based upon the value of the representation pursuant 
to paragraph (a).  

The BAP held that it did not. In reviewing the rule and Comment 7, the BAP concluded 
that Rule 1.5(d)(3) does not per se invalidate the contract. Rather, it is meant to ensure 
adequate notice to the client. Notably, in this case, Boates was not actually seeking to 
invalidate the retainer agreement. Moreover, there were facts to support Schian Walker’s 

                                                        
 4. Vern Countryman, Executory Contracts in Bankruptcy: Part 1, 57 Minn. L. Rev. 439, 460 (1973). 
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claim that Boates was in fact orally notified of his rights to terminate the firm and seek a 
refund. In addition, Boates was most likely aware of his rights, as he was a lawyer.  

Emmert v. Taggart (In re Taggart), 548 B.R. 275 (B.A.P. 9th Cir. 2016) 
Facts 

This case involves the standard for sanctions for a willful violation of the discharge in-
junction under § 524, and it provides guidance on how creditors may take the steps nec-
essary to protect themselves from a discharge violation claim when engaging in post-
discharge litigation. 
 Before the debtor filed for bankruptcy, principals of an LLC sued the debtor in state 
court, seeking to unwind the debtor’s transfer of his membership interest in the LLC. On 
the eve of trial, the debtor filed a bankruptcy petition and subsequently received his dis-
charge. The LLC principals then resumed their state court litigation postpetition; they 
sought no money judgment against the debtor due to his discharge. The debtor did not 
appear at the trial. The state court ruled in favor of the plaintiffs and unwound the 
debtor’s transfer of his membership interest.  
 The principals’ attorney later filed a petition in state court for attorney’s fees and costs 
incurred after the debtor’s discharge. The attorney also asked the state court to hold that 
the discharge injunction did not apply to the postdischarge fee request, asserting that the 
debtor had “returned to the fray” under the holding of Boeing North America, Inc. v. 
Ybarra (In re Ybarra), 424 F.3d 1018 (9th Cir. 2005). The state court held that the injunc-
tion did not apply and awarded fees and costs. 
 Before the state court ruled, the debtor reopened his bankruptcy case and filed a mo-
tion asking the court to hold the principals and their attorney in contempt for violating 
the discharge injunction. Ruling after the state court issued its decision, the bankruptcy 
court denied the debtor’s motion, finding no error in the state court’s ruling on the ap-
plicability of Ybarra. On its own de novo review, the bankruptcy court agreed that the 
debtor had voluntarily returned to the fray in the state court litigation. 
 The debtor appealed to the district court, which reversed, finding that the debtor’s 
actions in the state court litigation were not sufficiently affirmative and voluntary to be 
considered returning to the fray under the Ybarra rule. The district court remanded the 
case to the bankruptcy court to determine if the principals and their attorney knowingly 
violated the discharge injunction by seeking attorney’s fees in the state court. 
 On remand, the bankruptcy court found that the debtor had proved by clear and con-
vincing evidence that the principals and their attorney willfully violated the discharge in-
junction, since they were (1) aware of the discharge injunction and (2) intended the ac-
tions that violated it. The court entered an order for contempt and, after a subsequent 
hearing, entered a judgment awarding sanctions in favor of the debtor against the princi-
pals, the LLC, and their attorney. 
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Holding 

The BAP reversed the ruling of the bankruptcy court, holding that it applied the incorrect 
legal standard to determine whether the principals and their attorney had actual 
knowledge that the discharge injunction applied to their state court fee request.  

Discussion 

On remand of the case from the district court, the bankruptcy court cited the proper test 
for violation of the discharge injunction, but applied the wrong legal standard for deter-
mining if the principals and their attorney had the sort of actual knowledge necessary for 
a finding of willfulness. It concluded that the test for actual knowledge was akin to a strict 
liability test and that neither the state court’s ruling nor its own prior ruling on the ap-
plicability of Ybarra insulated the respondents from a “willfulness” finding. 
 The bankruptcy court concluded that the principals’ and their attorneys’ subjective or 
good faith beliefs were irrelevant. This is a strict liability standard that may be consistent 
with the standards for willful violation of the automatic stay because there is no specific 
intent requirement imbedded in § 362(k). However, such a strict liability standard cannot 
apply to the first prong of the discharge violation test, which requires actual knowledge of 
applicability.  
 The Ninth Circuit has constructed a strict standard for the actual knowledge require-
ment in the context of contempt before a finding of willfulness can be made. The stand-
ard requires evidence showing the alleged contemnor was (1) aware of the discharge in-
junction and (2) aware that it applied to his or her claim. Under Ninth Circuit authority, 
the test is whether the party knows that the discharge injunction is applicable. Whether a 
party is aware that the discharge injunction is applicable to his or her claim is a fact-based 
inquiry that implicates a party’s subjective belief. 
 Because of the Ybarra rule, the scope of the discharge in this case was ambiguous with 
respect to the post-discharge attorney’s fees and costs. Whether the debtor actually re-
turned to the fray is a factual question that was subject to dispute, as can be seen by the 
state court’s and bankruptcy court’s rulings on one hand and the district court’s ruling on 
the other hand. The principals’ and their attorney’s request for an Ybarra ruling in the 
state court was essentially the same as a request for declaratory relief regarding the scope 
of the discharge. Both the state court and the bankruptcy court decided that the discharge 
did not bar the claim for attorney’s fees. The principals and their attorney were entitled to 
rely on those facially valid decisions, and therefore cannot be guilty of “willfully” violating 
the discharge injunction. 
 There was no clear and convincing evidence to show that the principals or their attor-
ney had actual knowledge that the discharge injunction applied to their post-discharge fee 
request in the state court. The facts actually suggest the opposite. Even though the dis-
charge order had been entered when the parties made their fee request in the state court, 
the order itself did not advise them of the scope of the injunction under the Ybarra rule, 
nor could it have addressed whether the debtor voluntarily returned to the fray. 
 Because of the application of the improper legal standard, the bankruptcy court’s fac-
tual findings regarding actual knowledge were clearly erroneous and not supported by the 
record. 
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Shalaby v. Mansdorf (In re Nakhuda), 544 B.R. 886 (B.A.P. 9th Cir. 2016) 
Facts 

Attorney Andrew Shalaby filed a skeletal Chapter 7 case for the debtor. When the case 
was filed, the debtor was operating five laundromats, either as sole proprietorships or as 
partnerships. The petition listed no trade names for the debtor and indicated the debts 
were primarily consumer debts rather than business debts. The schedules listed no exec-
utory leases, no interests in partnerships, and no payments to landlords. 
 Within a few months, Shalaby had filed six amended schedules, among other things, 
adding the sole proprietorships with unknown value, adding or modifying exemptions, 
and cutting the values in Schedules B and C in half under the theory that not all commu-
nity property was property of the estate. On the advice of counsel and contrary to Chapter 
7 Trustee Paul Mansdorf’s demand, the debtor continued to operate his sole proprietor-
ships while he was in Chapter 7. Shalaby resisted turnover orders and sought to have the 
trustee removed. The bankruptcy court sustained the trustee’s objections to the claimed 
exemptions.  
 Sua sponte, the court then issued an Order to Show Cause (OSC) directing Shalaby to 
appear and show cause why he should not be required to disgorge the fees he had been 
paid or should not be otherwise sanctioned for (1) arguing that the trustee’s objections to 
exemptions were not timely when they were; (2) asserting that the value of community 
property assets was reduced by 50% as non-estate property (ignoring § 541(a)(2)); 
(3) reclassifying an account receivable as exemptible wages without factual or legal sup-
port (ignoring the debtor’s deposition testimony that he was not an employee); 
(4) arguing that the trustee’s objections had not identified any assets in dispute; 
(5) contending that a bank account was an exempt tool of the trade with no supporting 
legal authority; (6) attacking a sale order that was already a final order; and (7) arguing 
that the debtor had no obligation to turn over assets because the scheduled values were 
inconsequential. 
 The specific violations described in the OSC included (1) making arguments not war-
ranted by existing law or nonfrivolous arguments for its extension, modification, or re-
versal; (2) failing to ensure that allegations and factual contentions had evidentiary sup-
port; and (3) Shalaby’s being unable or unwilling to obtain the most basic knowledge of 
bankruptcy law or engage in the legal analysis necessary to competently represent the 
debtor.  
 After the OSC hearing, the court found that Shalaby violated Rule 9011 by asserting 
numerous positions during the debtor’s case without an adequate basis in law or fact, and 
it imposed sanctions.  

Issue 

What is the proper standard for court-initiated sanctions under Bankruptcy Rule 
9011(c)(1)(B)?  
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Holding 

The standard for court-initiated sanctions under Rule 9011(c) is “akin to contempt.” Be-
cause the sanctions imposed sua sponte were improperly based on the “objective reason-
ableness” standard of Rule 9011(b), they had to be set aside.  

Discussion 

The initial basis for imposing sanctions on Shalaby was Rule 9011. Rule 9011(b) requires 
parties and their attorneys to ensure that papers filed before a bankruptcy court are “war-
ranted by existing law or by a nonfrivolous argument for the extension, modification, or 
reversal of existing law or the establishment of new law” and that “allegations and other 
factual contentions have evidentiary support.” Rule 9011(b)(2) and (3). Rule 9011(b) in-
corporates a reasonableness standard that focuses on whether a competent attorney ad-
mitted to practice before the involved court could believe in like circumstances that his or 
her actions were legally and factually justified.  
 Here, the bankruptcy court expressly applied the objective reasonableness standard to 
Shalaby’s numerous violations of Rule 9011. The evidence supported the bankruptcy 
court’s ruling—that Shalaby’s legal positions and arguments were objectively frivolous 
under the reasonableness standard.  
 However, even if Shalaby’s positions were frivolous under the reasonableness stand-
ard, the standard for court-initiated sanctions in the Ninth Circuit is “akin to contempt.” 
The Ninth Circuit has emphasized the distinctions between a party-initiated motion for 
sanctions under Civil Rule 11 and sanctions imposed on the court’s own initiative. The 
panel recognized that the “akin to contempt” standard is neither well-developed nor con-
sistently applied. Yet the case law makes it clear the alleged transgressions must exceed 
those for party-initiated sanctions. The reason behind the heightened standard is that, 
unlike party-initiated motions, court-initiated sanctions under Rule 9011(c)(1)(B) do not 
involve the twenty-one-day safe harbor provision for the offending party to correct or 
withdraw the challenged submission.  
 The “akin to contempt” standard requires conduct that is particularly egregious and 
similar to conduct that would be sanctionable under the standards for contempt. The 
bankruptcy court did not find that Shalaby acted knowingly or intentionally, but that at a 
minimum, his conduct was negligent. Accordingly, the panel held that the bankruptcy 
court’s findings did not support the heightened standard. The heightened standard of 
“akin to contempt” requires more than Shalaby’s ignorance or negligence. Thus, the 
bankruptcy court applied the wrong legal standard for sua sponte sanctions, and its fac-
tual findings did not support the heightened standard.  
 The bankruptcy court applied the correct standard as to other sanctions and did not 
abuse its discretion (1) in ordering disgorgement of all fees paid to the debtor’s attorney, 
including that portion of the attorney’s $4,000 fee that represented the court filing fee and 
(2) when, in exercising its inherent powers, it sanctioned Shalaby for violating local rules 
that required him to obtain the debtor’s wet ink signature on documents before electroni-
cally filing them.  
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Chagolla v. JP Morgan Chase Bank, N.A. (In re Chagolla),  
544 B.R. 676 (B.A.P. 9th Cir. 2016) 

Facts 

The Chapter 13 plan provided that the debtors would pay zero percent to unsecured 
creditors and that they would file an adversary proceeding to avoid the junior lien of JP 
Morgan Chase Bank, N.A. within ninety days of the commencement of the case. The plan 
was confirmed within the ninety-day period. JP Morgan did not object to confirmation of 
the plan. No adversary proceeding was ever commenced by the debtors. The debtors 
completed their plan payments and received a discharge. Nearly one year after the case 
was closed, and six years after the plan was confirmed, the debtors filed a motion to re-
open the case for the sole purpose of filing a lien avoidance motion. The debtors filed an 
unopposed motion to value real property at confirmation for the purpose of avoiding the 
wholly unsecured junior lien. The bankruptcy court denied the motion because (1) it 
lacked jurisdiction to grant the motion; (2) the motion was untimely; and (3) the motion 
was not heard in conjunction with a hearing on the plan as required by § 506(a). 

Holding 

The bankruptcy court had jurisdiction to implement and enforce the debtors’ confirmed 
Chapter 13 plan order with respect to treatment of the second lien of JP Morgan. 
 In order to bring a motion to avoid lien under § 506(a) after a debtor has received a 
discharge or the case is closed, at a minimum, the following must be satisfied: 

1. the confirmed plan must call for avoiding the wholly unsecured junior lien and 
treat any claim as unsecured; 

2. the Chapter 13 trustee must treat the claim as unsecured pursuant to the plan; and 
3. the creditor must not be sufficiently prejudiced so that it would be inequitable to 

allow avoidance after entry of discharge or the closing of the case. 
 There is nothing in the record to indicate that JP Morgan had been prejudiced in any 
way by the debtors’ delay in avoiding the second lien. JP Morgan received adequate notice 
of both the plan and the subsequent motion to avoid the lien and did not object to either 
document. 
 Section 506(a) requires that the “value shall be determined . . . in conjunction with 
any hearing on such disposition or use or on a plan affecting such creditor’s interest.” 
This language is disjunctive. The valuation could be in conjunction with the disposition 
or use; it is not limited only to the confirmation of the plan. “In conjunction” does not 
necessarily mean “a simultaneous occurrence,” but could mean “a combination of occur-
rences.” The motion is not untimely because it was not heard at the same time as the 
confirmation hearing. 

Discussion 

The bankruptcy court did not lack jurisdiction. Bankruptcy courts have always been em-
powered to interpret and enforce their own orders, which includes an order confirming a 
Chapter 13 plan. The jurisdiction of bankruptcy courts, like that of all federal courts, is 
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created and limited by statute. See Celotex Corp. v. Edwards, 514 U.S. 300, 307 (1995). A 
bankruptcy court retains jurisdiction over proceedings “‘arising under title 11, or arising 
in or related to cases under title 11.’” Wilshire Courtyard v. California Franchise Tax 
Board (In re Wilshire Courtyard), 729 F.3d 1279, 1287 (9th Cir. 2013) (quoting 28 U.S.C. 
§ 157(b)(1)).  
 “Related to” jurisdiction is not indefinite. Prior to confirming a plan, the bankruptcy 
court has broad discretion “related to” almost “every matter directly or indirectly related 
to the bankruptcy.” Sasson v. Sokoloff, 424 F.3d 864, 868 (9th Cir. 2005). After confirma-
tion of a plan, the Ninth Circuit has restricted “related to” jurisdiction to matters that are 
“closely related,” including all “matters ‘affecting the interpretation, implementation, 
consummation, execution, or administration of the confirmed plan.’” In re Wilshire 
Courtyard, 729 F.3d at 1287 (quoting Binder v. Price Waterhouse & Co. (In re Resorts In-
ternational Inc.), 372 F.3d 154, 166–67 (3d Cir. 2004). 
 Based on the confirmed plan, which stated that the junior lien of JP Morgan would be 
avoided and treated as unsecured, the bankruptcy court retained jurisdiction over the 
matter to “implement” or “enforce” the plan confirmation order. 
 While the bankruptcy court conceded that neither § 506(a) nor BK Rule 3012 has a 
time limit for filing a valuation motion, it nevertheless concluded that the motion was 
untimely. Because there is no time limit in § 506(a) or BK Rule 3012, and there are no re-
ported Ninth Circuit cases that place a time bar on bringing a valuation motion after dis-
charge or after the case is closed, the motion was not per se untimely. 
 In the § 522(f) context, there also is no time limit to bring the motion to avoid a lien. 
Yazzie v. Postal Finance Co. (In re Yazzie), 24 B.R. 576, 577 (B.A.P. 9th Cir. 1982). The 
key to whether a bankruptcy court will allow a § 522(f) lien avoidance to be filed after a 
case is closed is “whether the creditor is sufficiently prejudiced so that i[t] would be ineq-
uitable to allow avoidance of the lien.” ITT Financial Services v. Ricks (In re Ricks), 89 B.R. 
73, 75–76 (B.A.P. 9th Cir. 1988); see also Goswami v. MTC Distrib. (In re Goswami), 304 
B.R. 386, 392 (B.A.P. 9th Cir. 2003). This argument can be applied equally in a § 506(a) 
lien avoidance. 
 In this case, the confirmed plan provided that the wholly unsecured junior lien of JP 
Morgan would be avoided and treated as unsecured. JP Morgan did not object to either 
its treatment under the plan or the debtors’ valuation motion. The trustee’s Final Report 
acknowledged that the claim was scheduled as secured but asserted as unsecured and 
showed that it, like all other unsecured claims, received nothing. There is nothing in the 
record to indicate that JP Morgan has been prejudiced in any way by the debtors’ delay in 
avoiding their lien. JP Morgan received adequate notice of both the plan and the subse-
quent motion. 
 The appellate panel disagreed with the bankruptcy court’s conclusion that in order for 
the valuation determination to be made in conjunction with the plan, it had to be heard at 
the same time as the confirmation hearing. Section 506(a) requires that the value deter-
mination be made “in conjunction with any hearing in such disposition or use or on a 
plan affecting such creditor’s interest.” This language is disjunctive: The hearing could be 
in conjunction with the disposition or use, and it is not limited to the confirmation of the 
plan. “In conjunction” does not mean “simultaneous,” and could mean within a combi-
nation of circumstances. The statute could allow a hearing on the value in conjunction 
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with the continued use or disposition of the debtors’ property, as was the case here. The 
confirmed plan called for avoiding the junior lien and treating it as unsecured. A valua-
tion hearing at any time could be deemed “in conjunction with” the plan. 

First Southern Nat'l Bank v. Sunnyslope Housing Ltd. Partnership  
(In re Sunnyslope Housing Ltd. Partnership), 818 F.3d 937  

(9th Cir. 2016), vacated by, rehearing, en banc, granted  by, 838 F.3d 
975 (9th Cir. 2016), subsequent decision at, No. 12-17241  

(9th Cir. May 26, 2017) (en banc) 
Facts  

The debtor, Sunnyslope Housing Ltd. Partnership (“Sunnyslope”), developed and oper-
ated an affordable housing project in Phoenix, Arizona. The primary financing for the 
project came from government agencies, including a senior loan guaranteed by the De-
partment of Housing and Urban Development (HUD). In procuring these loans, 
Sunnyslope was required to operate the property in accordance with rent restrictions ap-
plicable to affordable housing projects. The subordinate loans provided that these cove-
nants were binding on successive owners but that in the event of foreclosure on the senior 
loan, the restrictive covenants would terminate automatically.  
 Sunnyslope eventually defaulted. HUD acquired the senior loan and resold it to First 
Southern National Bank (“First Southern”). As part of this transaction, HUD released its 
regulatory requirement that the property be operated as an affordable housing project. 
First Southern began foreclosure proceedings, which would have wiped out all the subor-
dinate affordable housing restrictions. Before the foreclosure was accomplished, however, 
an involuntary bankruptcy was filed against Sunnyslope. 
 Sunnyslope proposed a reorganization plan seeking a cramdown of First Southern’s 
claim to the value of its interest in the property under § 1129(b). A dispute arose as to 
valuation: First Southern’s experts valued the property at $7.7 million, based on a release 
of the affordable housing covenants; Sunnyslope’s expert valued the property at $2.6 mil-
lion, assuming the covenants would continue in place. The bankruptcy court concluded 
that the secured value of the property was $2.6 million, based on the continuing applica-
bility of the covenants, and subsequently confirmed the plan and denied First Southern’s 
request for a stay of the plan.  
 First Southern appealed, and the district court agreed with Sunnyslope that valuation 
should be limited by the affordable housing covenants, but determined that valuation 
should have included the value of certain tax credits. It remanded the matter to the bank-
ruptcy court to consider these tax credits in valuation. The district court also concluded 
that the bankruptcy court did not err in denying First Southern’s motion for a stay. 
 First Southern appealed from the district court’s decision primarily on the § 506(a) 
valuation issue. Meanwhile, on remand, the bankruptcy court resolved the tax credit issue 
and ultimately valued First Southern’s secured interest at $3.9 million, which was signifi-
cantly less than what it would have cost to replace the property or the value First South-
ern could have obtained if it had foreclosed. The bankruptcy court confirmed a modified 
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plan based on this valuation. First Southern appealed to the district court and sought a 
stay. The district court denied First Southern’s request for a stay and affirmed the bank-
ruptcy court’s determinations. The plan was then put into effect, and Cornerstone at 
Camelback, LLC (“Cornerstone”), took over ownership of Sunnyslope and provided $1.2 
million in new equity. First Southern filed a second notice of appeal to the Ninth Circuit, 
and Sunnyslope moved to dismiss on equitable mootness grounds. 

Issue 

Should the valuation of a secured interest in real property under § 506(a) be reduced by 
the impact of affordable housing restrictions when the debtor is exercising the cram-
down option in § 1129(b)? 

Holding 

No. 

11 U.S.C. § 506(a) 
An allowed claim of a creditor secured by a lien on property in which the estate 
has an interest, or that is subject to setoff under section 553 of this title, is a se-
cured claim to the extent of the value of such creditor’s interest in the estate’s in-
terest in such property, or to the extent of the amount subject to setoff, as the case 
may be, and is an unsecured claim to the extent that the value of such creditor’s 
interest or the amount so subject to setoff is less than the amount of such allowed 
claim. Such value shall be determined in light of the purpose of the valuation and 
of the proposed disposition or use of such property, and in conjunction with any 
hearing on such disposition or use or on a plan affecting such creditor’s interest. 

Discussion  

The first issue presented on appeal was whether the appeal could be dismissed as equita-
bly moot. Sunnyslope argued that the new equity invested by Cornerstone supported 
dismissal of the appeal as equitably moot. The Ninth Circuit disagreed, relying on the 
following four factors to determine whether it should deem an appeal equitably moot: 

1. “whether a stay was sought, for absent that a party has not fully pursued its 
rights”;  

2. “if a stay was sought and not gained, [the court] then will look to whether sub-
stantial consummation of the plan has occurred”;  

3. “[the court] will look to the effect that a remedy may have on third parties not be-
fore the court”;  

4. “[f]inally, we will look at whether the bankruptcy court can fashion effective and 
equitable relief without completely knocking the props out from under the plan 
and thereby creating an uncontrollable situation before the bankruptcy court.” 

 Under these factors, the court concluded that Sunnyslope had not met its burden, pri-
marily because it could not establish that there was any innocent third party not before 
the court needing the court’s protection. The court pointed out that First Southern had in 
fact sought a stay in both the bankruptcy court and the district court. The fact that First 
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Southern failed to seek a stay from the Ninth Circuit also was not considered a fatal error, 
as it was clear all along that First Southern was intent on pursuing its appellate rights. 
And, although the plan was substantially consummated, the court found that unraveling 
the plan would not have a negative effect on innocent third parties. While Cornerstone 
would be negatively impacted by the unraveling of the plan, the court did not consider 
Cornerstone an innocent third party. Rather, it was a sophisticated investor with 
knowledge that this investment had potential tax risks and, more important, was aware 
that valuation was the subject of an appeal. It decided to proceed nonetheless. The court 
also rejected Sunnyslope’s argument that unraveling the plan may harm the City of 
Phoenix or State of Arizona, noting that neither provided additional investment under 
the plan. Nor were they innocent third parties unable to protect themselves in these pro-
ceedings. With respect to the last factor, the court pointed out that Sunnyslope made no 
argument that the court could not fashion effective and equitable relief. Its only com-
plaint was really that unraveling the plan would have a negative effect on Cornerstone. 
 The second issue presented was whether the restrictive affordable housing covenants 
should apply in valuing First Southern’s claim under § 506(a). The court began its analy-
sis by pointing out that the restrictive covenants Sunnyslope wanted to apply were subor-
dinated to the HUD affordable housing restrictions and were to terminate automatically 
upon foreclosure or transfer of the title in lieu of foreclosure. Meaning, if there were a 
foreclosure, it was clear the restrictive covenants would be wiped away and the value of 
First Southern’s interest would be at least $7 million by Sunnyslope’s own admission. 
 The majority concluded that the “replacement value” standard enunciated in Associ-
ates’ Commercial Corp. v. Rash, 520 U.S. 953 (1997), did not require a valuation based on 
Sunnyslope’s specific use of the property as an affordable housing project. Instead, Rash 
simply provided that “replacement value” was what it would cost a debtor to build or 
purchase a similar property. The debtor in Rash sought to cram down the loan on a truck 
he used for his business. The Supreme Court agreed with the creditor that the value 
should be the replacement value of the truck—what it would cost the debtor to purchase a 
new truck, and not the value of the truck upon foreclosure and sale. The majority in 
Sunnyslope pointed out that nowhere in Rash did the Supreme Court indicate that “use” 
requires a look at the specific purpose to which the debtor wants to put the property and 
what the economic consequences of that use might be. According to the majority, the Su-
preme Court simply meant “use” as an alternative to surrender.  
 The majority also pointed out that Sunnyslope’s argument ignores the fundamental 
difference in this case from that in Rash. In Rash, the replacement value was higher than 
the foreclosure value. That was not true in the Sunnyslope case, because foreclosure would 
permit First Southern to sell the property free of the restrictive covenants. “Disregarding 
‘foreclosure value’ in favor of an income stream evaluation based on the authority of Rash 
ignores what the Court said about the reason for using the replacement value instead:” 

When a debtor surrenders the property, a creditor obtains it immediately, and is 
free to sell it and reinvest the proceeds . . . . If a debtor keeps the property and 
continues to use it, the creditor obtains at once neither the property nor its value 
and is exposed to double risks: the debtor may again default and the property 
may deteriorate from extended use. Adjustments in the interest rate and secured 
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creditor demand for more “adequate protection” . . . does not fully offset these 
risks. 

Applying the replacement value in Rash, which established a higher value than fore-
closure value, was preferable in light of the double risks to the creditor. Because 
Sunnyslope’s income stream valuation did not account for the double risks to First 
Southern, the court rejected valuing the property using a method that would be substan-
tially lower than the replacement cost of the property.  
 Finally, the court acknowledged that this may mean Sunnyslope can no longer use the 
property as an affordable housing project. While the court admitted this may be an un-
fortunate consequence, it was not outweighed by the likelihood that Sunnyslope’s posi-
tion would discourage lenders from making these loans in the first place or would make 
the loans more expensive. It also would most likely make it more difficult for HUD to sell 
these loans upon default if the purchaser ran the risk of the restrictive covenants 
remaining. 


